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EXTRATERRITORIAL CRIMINAL JURISDICTION AND ITS EFFECT 

ON AMERICAN CITIZENS. 



mTRODUGTIOK 

To the Mexican-Texan Gutting case (1886) the origin of this essay is 
due. It aims to lay, for the first time, a scientific foundation to " Extra- 
territorial criminal jurisdiction.^' I am not aware of any international 
law book tliat had tried to solve this problem. 

The mere statemeot of the President of the United States that our 
laws do not warrant the assamption of "extraterritorial criminal juris- 
diction," can not save us from the consequeuces of that foreign assump- 
tion of "extraterritorial criminal jurisdiction/' even if such statement 
were incontestable. Thousands of American citizens are crossing the 
Atlantic yearly, and visiting countries that assume "extraterritorial 
criminal jurisdiction." A Outting case, translated in one of the several 
European languages, may, with some modifications of even a more seri- 
ous form, occur on the European Gontinent at any time, not on account 
of libei, like our original Gutting case, but on the ground of other acts, 
on which some foreign countries specially legislated against foreigners. 

We should therefore institute a search through such foreign legislation 
against foreigners j ín order to find out not only how far we are liable to 
trial abroad, but to investigate whether or not such legislation be valid 
in view of geuerally acknowledged principies of international law. And 
should we have legitimate reason to contest such foreign legislation, 
we might rather do so as soon as possil le instead of waiting for the 
occurrence of an actual case connected with such legislation. 

It must be left, of course, with the Government of the United States 
to institute such search. Ali private means would prove to be insuffi- 
y cient. The Government alone can succeed in securing ali Information 

necessary for that task. The Government need only to issue an order 
to the diplomatic representants of the United States at foreign govern- 
í ments for a collection of ali foreign laws, concerning punishment of 

foreigners for oflenses committed abroad. 

The urgent necessity of such a search the following lines will amply 
prove. 

A. H. 



CHAPTER I. 



ATTITUDE OF THE GOVERNMENT OF THE UNITED STATES, 

A.— DECLARATION OF THE PRESIDENT OF THE UNITED STATES ON 
EXTRATERRITORIAL CRIMINAL JURISDICTION. 

President Cleveland, in bis message of December, 1886, to the re- 
opened Forty-ninth Congre88,in reviewing the noted "Mexican Gutting 
case,'' (that is to say, the case of the American citizen Cutting, who had 
been arrested in México on the charge of libei committed in Texas against 
a citizen of México), said: 

The inciíient has disclosed a claim of jurisdiction by México, novel in onr history, 
whereby any oflfense committed anywhere by a foreigner, penal in theplace of itscom- 
mission and of which a Mexican is the object, may, if the oífender be fonnd in México, 
betheretried andpnnishedinconforraity wlthMexicanlaw. * * * Theadmission 
ofsuch a pretension would be attended with serious resnlts, invasivo of the juris- 
diction of this Government and highly dangerous to our citizens in foreign lauds ; 
therefore I have denied it and protested against its attempted exercise as unwarranted 
by the principies of law and international nsages. 

A sQív^ereign has jnrisdiction of offenses which take effect within his territory, 
although connected with or commenced outside of it, bnt the right is denied of any 
foreign sovereign to pnnish a citizen of the United Statcs for an offense consnmmated 
on onr soil in violation of our laws, even thougli the oftense be against a subject of 
snch sovereign. The Mexican statute in question makes the claim broadly, and the 
principie, if conceded, would create a daal responsibility in the citizen and lead to 
inextricable confuaion, destiuotive of that certaiuty in the law which is an essential 
of liberty. 



B.—THE TWO IMPORTANT PRINCIPLES LAID DOWN IN THE PRESIDENTAS 

DECLARATION. 

President Cleveland, thus, regarding acts committed in violation of 
our laws, denies the right of foreign jurisdiction in general, admitting 
it only where said acts, though connected with or commenced in this 
country, take effóct in the foreign country. With other words, the 
President denies the right of extraterritorial jurisdiction of offense on 
the following two grounds : 

I. The authorities of the place of the commission of the offense 

have the privilege of priori ty of jurisdiction. 
IL A dual responsibility is wholly inadmissible. 

7 



8 EXTRATKRKITORTAL CRIMINAL JITRTSDICTION. 

On the ground of these two generally acknowledgéd principies the 
Presidentas protest agaiust Mexico's attitude seems to be thoroughly 
iustifíed. For, lil)ei is punishable in Texas, and the offense of libei is 
cousamtnated where the libelous paper first was published. Therefore 
Cutting's alleged offense, if ever, should not be prosecated oatside this 
country, even though the alleged offense were against a citizen of Méx- 
ico, and said libelous paper, published in Texas, were circulating in 
México. The writer or publisher of a libei, in circulating his libelous 
paper abroad, does not commit a second offense ; circulating being the 
purpose of publishing, circulating and publishing are united to causal 
relationship. The circumference of the circulation of a malicious libei 
may only be regarded as a measure of the degree of maliciousness of 
the libeler, and, in consequence of that, referred to in limiting the pun- 
ishment. 

C— CONCLUSIONS, TO THE NEGATIVE, FROM THE PRESIDENT'S TWO PKIN- 

CIPLES. 

As indisputably right as are the two principies laid down in the 
Presidentas message, denying Mexico^s right ofjurisdictionofOutting^s 
Texan libei against a Mexican, the logic consequences of these two 
principies might appear, too. 

If, as we saw, the " privilege of priority,'' on the part of the State of 
the commission of the offense, and a " dual responsibility " are the two 
grounds for denying to a foreign government jurisdiction of foreign 
offenses against their citizens, stích foreign jurisdiction míist be concededy 
where either of those grounds is wanting; that is to say, where — 

(1) The State of the commission of the offense is prevented from 

or renounces exercising its privilege of priority of jurisdic- 
tion, and, thus, 

(2) The objection of a *^ dual responsibility ^ is overcome. 
Two cases may illustrate the foregoing conclusion : 

I. 

Suppose Outting really having committed said libei in Texas, thereby 
iujuring a Mexican citizen and being liable to punishment in either 
State. Suppose further, Cutting having gone or fled to México and 
been çaught there. 

Kow the United States claim their " privilege of priority of jurisdic- 
tion." 

But México might answer : 

" We recognize your * privilege of priority of jurisdiction,' fcwí you are 
not inposition to exercise it. How can you guaranty that Cutting will re- 
turn into your territory ? The extradition treaty between the United 
States and México does not embrace libei case. We have no more right 
to extradite Cutting than you would have to demand his extradition. 
You being thus prevented from exercising your ' privilege of priority,' 
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our seconãary right of jarisdiction, oiir secondary right to punisb Cut- 
tiug according to our la ws, may take place, and by oar trial Gattiog's 
'dual responsibility ' shall cease at once.'^ 

11. 

Take for granted, tbat the case of libei is embraced by extradition 
treaty, or that no treaty at ali exists, and extradition, according to the 
tbeory adopted by some governments, is left with each govemment as 
a matt>er of comity. 

(See Halleck, " International Law, " and Wharton^s " Digest of Inter- 
national Law of the United States.") 

Take, then, for granted, that México is ready to extradite Outting. 
The United States, however, might say : 

" The big expenses of extradition are not warranted either by the 
person concerned of, nor by the case itself. We, therefore, renounce 
getting Cutting extradited. ^ 

In this case, too, México coald "legally " proceed to trial against her 
prisoner Cutting. 

D.~CIRCUMSTANCES NOT PROVIDED FOR IN THE PRESIDENTAS DECLA- 

RATION. 

We were dealing, heretofore, with cases relating only to the Presi- 
denfs declaration on << Extraterritorial criminal jurisdiction." It were a 
wholly unwarranted claim, that a message to Oongress, while dealing 
with so many important items, shonld settle withiu so sparely limited a 
space of print ali questions discussed iu such document. It is, there- 
fore, quite self-understanding, that the Presidenfs declaration is far 
from exhausting the subject-matter. The President, in denying to any 
foreign sovereign the right of extraterritorial criminal jurisdiction, had 
in view only foreign jurisdiction of acts committed in this country in 
violation ofour laws. In denying, by very strong reasons, to anjr sover- 
eign the right of assumption of such jurisdiction, the President did not 
need expressly to declare, that, exfortiori^ his denial inchides foreign 
jurisdiction of American acts not punisliahle by our la ws. The Presi- 
dent did not need expressly to declare it, because it is held a general 
rule, that no criminal responsibility can be stated for adeed not infring- 
ingon the penal la ws of the place of its commission ; with other words, 
"criminal responsibility is cohesive to statutory provision.'' ( Wharton, 
Criminal Law ) 

Would Cutting, for instance, have been satisfied with slandering in 
Texas that Mexican, with calling him a robber, a murderer, etc, instead 
of Ubeling him, the Government of the United States might have inter- 
fered with Mexican criminal proceedings against Cutting — provided that 
slander be in México, like in Europe, the same criminal ofPense as is libei 
— ou the ground that slander in this country warrants only civil suit 
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bat no criminal jurisdiction at ali, and, indeed, the less of a forei^ 
government than of the anthorities of this conntry. 

Some other cases in addition to slauder may be imagined that, con- 
trary to foreign criminal legislation npon them, can be settled in this 
country by civil suit only, or that are even not sabjected in this conn- 
try to any legal proceedings at ali. 

In ali snch cases the denial of any right whatever of foreign govern- 
ment to assume extraterritorial jurisdiction would seem a '^ matter of 
course." 

And yet, we should remember that millions of people are sometimes 
divided in their opinions as to what may be a " matter of course.^ 
Perhaps those countries that assume extraterritorial criminal jurisdic- 
tion might be able to defend the course they took by some reasons which 
should appear a "matter of course," too. Perhaps that fouudation of 
extraterritorial criminal jurisdiction might show some instances war- 
ranting even that principie of "cohesion of responsibility and local stat- 
utory provision'^ to be overruled in certain cases by a higher principie 
corumon to ali manJcind. Perhaps it might be proveu that the non- 
disallowance of an act in one state is by no means an ohligation to 
other States to allow themselves to suffer from those acts, Perhaps it 
might be proveu that a right of extraterritorial criminal jurisdiction 
could be maíntained (irrespective of and without prejudico to the ac- 
knowledged two principies adopted by our Government) by 9k principie 
suspending ali ordinary laws, 

We should, therefore, not only declare why we are disinclined to rec- 
ognize any right of extraterritorial jurisdiction, but we shall have to 
answer the other party, why their reasons for assnming extra- territorial 
criminal jurisdiction, as far as not defeated by the two principies laid 
dowu in the Presidentas message, should not be sustaiued. 

■ 

E.— RESTRICTIONS AS TO THE CONCLUSIONS FROM THE PRESIDEITTS 

DECLARATION. 

The President, in concluding the discussion of the Ontting case, says : 

Wbatever the degree, to wbich extraterritorial criminal jurisdiction may have 
been formcrly allowed by consent and reciprocai agreement among certain of the 
Enropean states, no snch doctrine or practice was ever known to the laws of tbia 
coantry or of that, from which our institntions have been maiuly derived. 

We shall see, hereafter, in Chapter II, D, that this statement of the 
President must be conceived " cum grano salisJ^ For we have to dis- 
tinguish extraterritorial criminal jurisdiction at large from extrater- 
ritorial criminal jurisdiction under the authority of intemational law, 
The assertion of the President, that " no snch doctrine or practice was 
ever known to the laws of this country," should be restricted to " extra- 
territorial criminal jurisdiction at large.^ That is to say, the United 
States, indeed, wisely refrain from assuming extraterritorial criminal 
^arisdiction of offenses, that do not toueh this country^ but they, more 
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wisely, assume jurisdiction of certain extraterritorial oifeiises, that af- 
fect tki8 country or mankind in general. They assame sach extraterri- 
torial crimiD ai jurisdiction und^rthe autharity ofinternational lawj as we 
shall see in Ohapter II, D. 

We do not decide here whether that Mexican law on forelgn libei 
comes nnder "extraterritorial criminal jurisdiction at large^^ deservedly 
denied by the United States, or under " extraterritorial criminal juris- 
diction under the authority of international law," as practiced by the 
United States themselveií. We indicate here the possibility only of 
the Presidentas denial of '' extraterritorial criminal jurisdiction ^ prov- 
ing insufficient as to that Mexican statute, should it be shown that the 
Mexican statute is founded on the same principies of international lawj 
from which the United States' legislation on foreign offenses arose, 
whicb we shall have to deal with in Chapter II, D. 

Before going into the details of this investigation, we have to draw 
the, foundation of extraterritorial criminal jurisdiction^ to state its origin 
and circumference, measured by the sound extraterritorial laws of the 
United States. 



CHAPTER 11 . 

FOUNDATION OF ''EXTRATERRITORIAL CRIMINAL JURISDICTION.'' 

A.— GENERAL VIEW. ORIGIN AND AIM OF TERRITORIAL CRIMINAL 

LEGISLATION. 

The best way of stating the principies of ea?íraterritorial criminal 
jarisdiction is to explain the origin and aim of territorial criminal jaris- 
diction. 

We issue penal laws and punish crimes for our self -defense and for tbe 
prevention of acts annihilating our safety . 

Self-ãefense is the cattse and prevention of crimes the aim of criminal 
legislation. 

Bnt as we are confident that ali oivilized nations are interested alike 
in puuishing acts destroying the safety of maukind, and as it is rather 
impossible to watch ov€*t the whole world, we satisfy ourselves with 
legislating on crimes committed on our soil. And so ali other nations 
do. Hence the general unãerstanãing, that crimes, in the legal senscj are 
local. 

We confine, therefore, punishment of murder, etc, to such acts com- 
mitted within our acknowledged jarisdiction, not because we believe 
murder committed within foreign jurisdictioii to be a harmless deed, or 
an act not disallowed, but because we are sure that ali civilized nations 
take similar precautionary steps against such crimes as we do. Shonld 
we once learn that a state, supposed to be civilized, omitted or abol- 
ished laws punishing capital crime«, the United States certainly wonld 
resolve to resort topreven tive measures against visitors from such state, 
and so make a murder committed there indictable in this country, shonld 
the perpetrator reach our shores. We should do so, hecause we could not 
consider that state any longer a civilized one. 

In that case wemay assume ca?íraterritorial criminal jarisdiction ac- 
cording to the law of nations. 

The understanding, that crimes are local, is valid as to civilized terri- 
tories only, but not as to uncivilized ones. 

It is of no matter whether there be a slight difference between the 
States as to the degree of the gravit.v of a certain crime ; the essential 
poiut that reassures us is the conscience, that, as to capital crimes and 
grave offenses, ali civilized nations feel in their own behalf the same 
necessity of legislating in some efficient way. 
12 
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With thi8 understandingj and iu order to (M)oid inextrioable confu- 
sion, the states of the world confíned, iu general, their criminal legisla- 
tion to the territory of their own, sare some eocceptions allowed by inter- 
national law^ the common law of nations. 

We shall have now to exx)lain how far the law of nations indulges 
in such exceptional extraterritorial jarisdiction. 

B.— EXTRATERRITORIAL CRIMINAL JIJRISDICTION AS FAR AS IN ACCOR- 

DANCE WITH INTERNATIONAL LAW. 

If our argamentation that — 

(a) The origin and aim of criminal legislation at ali are '^self- 

defense and safety f 
(è) The understanding of territoriality of criminal jnrisdiction of 
a state is valid towards civilized nations only — 
If that our argamentation be right, it would follow that Interna- 
tional law grants to every state, in whichUhe law of nations is a part 
of the law of the land, the right to legislate on extraterritorial criminal 
jnrisdiction. 

Aa. — In behalf of the state (according to B a.) 

B6. — In the interest of mankind (according to Bb.) 

Co. — On mutual consent of the states (according to Ba and b.) 

Aa— IN BEHALF OF THE STATE. 

We contend that we are entitled to legislate on extraterritorial jnr- 
isdiction on account of the self-defense and in behalf of the safety of the 
state towards other states ; that is to say, to provido for punishment of 
foreigners^ foreign offenses against the safety, the order, and the peace 
of our state : Frovided, of course^ that snéh legislation be not at variance 
with the similar necessities of other states abiding under the protection of 
the same law of nations. » * ,v ' ' 

Bb.—IN THE INTEREST OF MANKIND. 

We contend that we may assume, iu the interest of mankind^ a triple 
extraterritorial criminal jurisdiction differing — 

(1) As to the place of commission of offense ; 

(2) As to the nature of oifenses ; 

(3) As to the quality ofpersons. 

(1) As to the pla^e of commission of offenses. — We ali know that we 
may assume extraterritorial criminal jurisdiction over pUwes where no 
other civilized authority yet exists, as in certaiu lands of barbarous or 
half-barbarous tribes or nations ; over places, where on acconnt of the 
place being common property of mankind, no special jurisdiction of a 
special state can be established at ali, as on the high seas. 
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(2) As to the nature of offenses. — We may assume extraterritorial 
eriminal jurisdiction over offenses against the law of natioTíSj as piracpj 
slavetrade^ breach of neutrality, etc. 

(3) As to the quality of persons. — We may assame extraterritorial 
criminal jurisdiction over the officersj and partially over the sutjects, of 
the State, wherever they may be. 

Cc-ON MUTUAL CONSENT OF THE STATES. 

We extend the criminal jurisdiction of the state to such extraterri- 
torial [ilaces as were conceded by mutual consent in each state to other 
States for jurisdiction, as the office of the diplomatic representant and 
public vessels inforeign countries, this beiug mainly an emanation from 
the mutual comity of the states granting 

(a) Exemption from detentiou to sovereigns of foreígn states ; 
(6) Immunity to foreign miuisters ; 

(y) Immunity to troop^ which a sovereign allowed to pass througli 
his domiuion. 
Ihese three specie8(Aa, Bh, Ce) of extraterritorial criminal jurisdic- 
tion may be referred — 

The I species ( Aa, safety of the stato) to necessity, 
The II species (B6, interest of mankind) to utility, 
The III species (Oc, mutual consent) to commodity. 
And by these three species or classes ali extraterritorial criminal 
jurisdiction, as far as warranted by international law and harmonious 
with the general principies of territorial jurisdiction, is exhausted. 

It remains for usnow toexplain in detail those three classes of extra- 
territorial criminal jurisdiction under the authority of inte^tmatmial laiVy 
and to support them by reasons additional to those shown by the deri va- 
iou itself of ^^extraterritorial criminal jurisdiction" from territorial. 

And herewith we shall try to find out Iiow far the United JStates maãe 
useoftheir right of assuming ^' extraterritorial criminal jurisdiction^^ under 
the authority of international law. 

C— THE THREE CLASSES OF '* EXTRATERRITORIAL CRIMINAL JURIS- 
DICTION UNDER AUTHORITY OF INTERNATIONAL LAW." 

1— FOR SELF-DEFENSE AND SAFETY OF THE STATE. 

(a) lhe principie itself 

The right of self-defense is a well-recognized law of nature^ against 
which ali protests prove a failure every time. And as we grant the 
right of self-defense to individuais, we shall have to concede it so mnch 
the more to the state, that great combinatiou of individuais. But this 
right of self-defense of the state were an illusory one should it remaia 
restricted to offensive acts coramitted within the borders of the state. 

If self-defense be not disallowed at ali, we shall have the right to 
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defend our safety agaimt whatevtr offenãerfrom tchatever direction. If 
self-defense and safety of the state are cause and aim of territorial 
criminal legislation, self-defeuse and safety must be safficient reasons 
for extraterritorial criminal legislation, too, providing for panishment 
of foreign offenses against the safety, the peace, and the order of the 
state. 

(b) Spedal reasons supporting the principie. 

(a) No duty without right. — By iutoruatioual law every state is bound 
to prevent by state law its citizens from committing acts of overt 
hostility against other States. This duty implies the right of the state 
to provide also for its protection against hostilities from subjects of 
other States. 

(/?) International law of England aswell asofthe United States recog- 
nizes the excusability of a state intruding, in cases necessary for self- 
protection, on the territory or the waters of a foreign nation. 

The celebrated Sir E. Phillimore, in his commentaries on Interna- 
tional law, says : 

The right of self-protection is prior and paramouut to that of territorial inviola- 
bility. 

And Prof. Francis Wharton, in his Digest of International Law of 
the United States (see § 50) says : 

When there íb no other way of warding off a perilons attack npon a conntry, the 
sovereign of such cotintry can intervene by force in the territory from which the 
attack is threatened, in order to prevent such attack. 

Now, if a state has the right to intrude for self defense on a foreign 
territory j it has a fortiori the right to provide for punishment of 
foreign offenses against the state, should the offendersbecaught within 
the state. 

More explicitly : If warding off a threatened foreign attack warrants 
intrusion ou foreign territory, such warding off' must be allowed to the 
threatened state on its own soil so much the more. 

{y) Conception of ideal consuramation. — There may be remarked in 
criminal law a certain class of offenses, as to the '^ consummation " of 
which the notion is disputable, towit: foreign offenses against the 
safety, the order, and the peace of the state. If we commit an offense 
against the safety, etc, of a foreign state, the results ofour acts are in- 
tenãed to taJce effect in that foreign state; thus our offense, although 
technically consummated in the territory of the perpetrator, may be 
coDsidered as ideally consummated in that foreign country. Such in- 
terposition of ideal consummation for the technical one is no novel point 
at law. (But see *<Restrictions,'' sub. {d) page 16.) 

Conneçted with this theory, or rather dependent on it, is the theory 
cl— 

{ô) Intraterritorial liàbility of extraterritorial principal and a<Hses- 
«ory.-^The latter theory was exhaustively dealt with by Professor 
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Wharton in " Treatise on Criminal Law,'^ §§ 278 seq.j and supported by 
namerous instances. 

{c) Uxtension of the principie. 

As to the right of self-defense of a state, it is no matter whether that 
self-defense of a state against foreign offenders be confined to ofienses 
against tbe state itselfy to wit: its constitution, its independency, its 
seal, its lawfal money, or be extended to offenses against the citizens of 
tbat state. As the state is composed of citizens, and the latter, witli 
their government represeuting them, constitute the state, such state 
may justly extend its right of self defense to the defense of its citizens 
and provide for their protection against injury, as wellas for protection 
of the State itself. 

From this point of view — thongh strange it may seem to Euglisb- 
Ameriean practice — that noted Mexican statute on foreign lihel hardly ' 
could be contested. Professor Whartonyíu bis alleged "Treatise on 
Criminal Law,'^ bringsthe case of foreign libei unãer " Liàbility of extra- 
territorial principal;^ but there is no need to call for a secondary reason, 
while foreign libei may be put under the main principie oí self defense of 
the state or its Citizens. 

Such legislation, like the alleged Mexican one, seeras to be of course 
Bomewhat fribble, and a really great eountrv never probably would 
take such a troublesome step to call for account a foreign libeller and to 
waste the time with such triiiing. But tbat Mexican statute, like some 
other and much coarser strangeness, is a "legal" one. 

Moreover, the most Europeau states do not go sofar as México does. 
Especially Germany and France do not include foreigners' foreign libei 
in their provisions against foreigners' foreign offenses. 

(d) Bestrictions to the Principie. 

Self- defense, like ali other rights, has its limits, for exceeding of 
which we are to be held responsible. We are not allowed, for instance, 
to shoot at a boy for throwing us with snow -balis; nor to keep, for the 
sake of our safety, a dog assailing passers-by, or bellowing up the 
sleepingneighborhood nigbt by nigbt. 

We recognize ovX'^ justified " self defense." 

In this connection a state can not complain of " foreigners' foreign 
offenses ^ against the peace, tbe order, and the safety of the state, if 
the acts complained of were committed in the legitimate use of the con- 
stitutional or legal rights of such foreign state^ or in behalfofits constitu- 
tional liberty, In this case tbe right of self defense belongs to both ndes 
alikej and no party can be puinsbed by tbe other one. A state can not 
extend its punisbing rigbt of self defense — in helialf of tbe peace, tbe 
order, and the safety of the state — to a degree of outiage, to wit, to a 
degree of inierference with the right of self -defense of AN other state. 
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This matter will be amply covered by our chapters IV and Y, dealing 
with French and German legislation on '^ foreigners' íbreign offenses 
against the state." 

2— IN THE INTEREST OF MANKIND. 

(a) As to places (uneivilized landa and high seas) : 

Froin the undorstanding between ali civilized nations that each and 
every one restricts, iii general, criminal jurisdietion to their otrnterri- 
tory, in order to not aimlessly interfere with other nations' jorisdiction, 
the point of view arises, that every state may extend its jarisdictiou to 
such places as — 

{a) Are not yet covered by jurisdiction of any special state; or 
(/?) Oan not be covered at ali by jurisdiction of any special state. 
Such places are — 
(a) Unsettled and uncivilized lands ; 
{/3) The high seas, common property of mankind. 

Support to the argument. 

{a) The aim of extraterritorial jurisdiction in uncivilized lands and on 
the high seas m^firsty to protect our citizens sojourníug at such places. 
"As far as a state can protect itself, so far its jurisdiction extends'' (Kent). 

The 8econd roíson is, to promote humamty in the icorld, to lend pro- 
tection to huinanbeings wantingtheblessureofsafeguard ofanational 
law at those places. 

Either of these reasons is sufãclent to warrant to any state the as- 
sumption of extraterritorial jurisdiction. Practice, however, secured 
general recognitíou to extraterritorial criminal jurisdiction on the high 
seas far earlier than to extraterritorial criminal jurisdiction over unciv- 
ilized lands, 

" It is generally conceded that suljects should be held responsible to 
the courts of their couutry for offenses committed in barbarous or un- 
settled lands " (Wharton's Grimiual Law, § 271), while not ali authorities 
are of the opinion that ^' any governmeut may assume jurisdiction over 
offenses committed in solitudes, as in cases of crimes committed on the 
solitudes of ocean." (Sentence of a judge of the New Jersey supreme 
court, quoted in Wharto:i's Criminal Law). 

According to our sytem, laid down in part B3 of this chapter,.«M&;«cte 
are responsible to the state of tbeir allegiance everyichere, including 
barbarous and unsettled lands. The lack of general recognition to the 
rightof the state to assume extraterritorial criminal jurisdiction over 
offenses committed in barbarous and unsettled lands is probably less 
due to a denial of the principie^ but to commodity. For as it is apparent 
that an uncivilized land, after having been settled upon by subjects of 
one state will soou exercise somo attraction for settlement to citizens of 
other States, too, the state of the first settlers chooses to confine its 
^lírisíjjption in that uncivilized land to its own subjects from the mere 
S. Mis. 211 2 
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aspect, otherwise to be barassed by iunamerous conflicts with that mixed 
popalation, rough iii their babits, as first settlers sometimes are. It 
is quite a policy of prudent judiciousness. The iGother state of the 
first settlers dislikes to be iatricated in collisious with ali other states 
bjthe differences of those inhabitants of adventurous fore-life, differ- 
ences either between each other or between the civilized population 
and the natives. But this policy of safe ppudence should not be re- 
garded precedentially a prejudice to the principie of the right of tbo 
state to assume extraterritorial criminal jurisdiction over ansettled 
and uncivilized lands, where no jurisdiction of any state yet exists. 

(/3) This principie is valid, so much the more, as to such barbarouK 
or unsettled lands, as arenot even inhabited by any civilized people, nor 
recognized by treaty with any state. 

(y) An offspring of that principie is the consular judiciary systeni 
in reraote states, though civilized, but far inferior to ourei vilization. 

(â) Jurisdiction of ali states over the high seas had been crystallized 
in the theory that a ship at sea is regarded in International law as a 
portion of the state the flag of which she bears ; and the consequence 
of this generally acknowledged theory is, that "crimes committed on 
board a ship on the high seas are triable only by the authorities of the 
country to which she belongs ;" no matter whether it be a public ship or 
a merchant vessel. (With some exceptions [1, As to offenses against 
international law ; and, 2, As to merchant vessels within the marine 
belt, the port, etc.;] we shall have to deal below). 

(6) As to the nature of offenses, {^Offenses against international law.) 

Dependent upon the theory, stated in O 2 of this chapter, is the 
general rule of international law, that an offender against international 
law, on account of being an enemy to mankind, may be punished by 
any state getting first hold of him. 

" Offenses agaiust the law of nations, wheresoever and by whom- 
soever committed, are within the cognizauce of the judicial power of 
any state." (Halleck and other text-writers.) 

{c) As to persons. {Stitjects everywhere,) 

Every state may assume extraterritorial criminal jurisdiction over 
its subjects irrespective of their place of sojourning. The reason of 
that international understanding seems to be this : A person sojourn- 
ing at a foreign country, without being naturalized there, may, after 
some time, change his placo of residence again, emigrate to another 
countrj', and finally return to his mother country. Such emigrants, be- 
longingto the '^floating population," easily could escape every respon- 
sibility for foul deeds committed abroad should they be thought sep- 
arated from their original allegiance to the laws of their mother country, 
while living abroad as unnaturalized foreigners. In traveling between 
countries not provided with extradition treaties, gaid people would 
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ônjoy full inimunity, coald they not be held, at least, responsible at 
home, for their acts committed abroad. A subject of the state re- 
mains, tberefore, subject to its laws, as long as he did not reuounce 
allegiance to tbat state in behalf of another one. And, likewise, as a 
good family takes care that its cbildren, when on a visit, bebave tbem- 
selves, so a state is bound by honor and self respect, to provido tbat 
its subjects, when abroad, don't commit an act that woald be indict- 
able, when committed at home. 

Germany, for instance, goes so far as to panish Germans for vioiently 
resisting abroad a foreign public oflficer, while the latter is on duty. 

Germany punishes in general, Germans for committing offenses iti 
foreign countries, when such offeuses were panishable as well by tbe 
laws of the placeof commissiou as by German law, provided the case 
was not yet settled (a) by acquittal in that foreign country, or (b) by pun- 
ishment as pronounced by that foreign court, or (<?) by pardon in that 
foreign country, or (d) by statute of limitation of that foreign country, 
or (e) by omission, on the part of the injured party to file a petition, 
sbould such initiative be necessary in that foreign country for enteriug 
suit. See §§4, 3 and 5 of the German penal code. 

And in corapensation thereof, Germany, by §§9 of her penal code de- 
clares : 

"-A Oerman shall not be extraãited to a foreign government for proseou- 
tion or punishmentJ^ 

If a German committed a crime abroad and returned then to Ger- 
many, he can not be extradited, but he will be proseou ted i u Germany ^ and 
tried on the face of the evidence, furnished by any foreign government 
and produced or legalized by the foreign German diplomatic or consu- 
lar service. 

If some countries do not assume extraterritorial criminal legislation 
over their subjects abroad to a large degree, their attitude is guided by 
the belief, that ali civ^ilized countries are interested alike in punishing 
oífenses; they refrain from extendiíig their jurisdiction, in general, over 
subjects abroad, because of their surety that their subjects abroad 
would be puníshed abroad, should they commit there an offense ; and 
in the worst case " extradition " may help such subject to deserved 
punishment, should he escape justice for a time. 

But we should not rely on extradition ; first, because that matter lies 
every where in a wholly unsettled shape ; and second, because the high 
expensos of extradition seldom warrant such course. 

The necessity of assuming, on the part of the state, extraterritorial 
criminal jurisdiction over its subjects abroad, may appear from the foi- 
lowing : 

If a fugitivo from justice, a subject of the State A comes into the 
State B, the sovereign of State B has at least the right, should he dêem 
it necessary or advisable, to expel such foreign fugitive, and so the 
poásibility of tbefugitive goiag back to the placeof commissiou of olleuse 
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can be assumecl. But if that fugitive from justice, escapiíig froui State 
A to State B, is a subject of the latter State, his sovereign can not (for 
instance, not if the latter State B be Germany, as was sbown above) 
under existing laws extradite him, nor could his sovereign — according 
to the laws of many states — expel him. Thus, if State B did not as- 
sume extraterritorial criminal jurisdiction overits subjects abroad, such 
subjects of State B would be, in fact, in possession of a charter of im- 
munity abroad, provided they were skillful or smart enough to escape 
justice and leave thecountry where they committed the crime and re- 
turn to their mother country. 

If the fugitivo from justice, whose extradition can not be eflFected — 
either on account of iack of treaty or on account of the big expenses — 
is a subject of the state, on the soil of which the crime was committed, 
that fugitivo damaged or injured his own country, and such country 
inust acquiesce in the loss by her subject. But it is a strange insinua- 
tion that a state should be forced into suflfering from iujury by an alien 
escaping justice. The question may therefore be raised, if it were not 
opportune, to convert the right of the state of assuming extraterritorial 
criminal jurisdiction over subjects^ into international duty, especíally of 
those states denying extradition of subjects. 

Such duty could, of course, be only a secondary one, that is to say, 
the state should assume jurisdiction over offenses committed by sub- 
jects abroad, only in the case where the '^privilege of priority " of the 
state, in which the crime was committed, can not be exercised, and 
under restrictions similar to those shown in the German statute quoted 
above (page 19). 

To those denying the right of extraterritorial criminal jurisdiction 
over subjects at ali and at any rate, the folio wing remarks are directed : 

It is generally held that a state is bound by honor and duty to pro- 
tect its subjects abroad. This duty of protection implíes, as a compen- 
sation thereof, the right of calliiig for account the protected ones if they 
turn offenders. No duty without right, and no right without duty. 
Protection on the one side nieans allegiauce on the other side. The 
state's criminal jurisdiction over subjects abroad can not be defeated by 
any shadow of judicial argument. 

3. ON MUTUAL C0N6ENT OP THE STATES. 

(a) Diplomatic rcpresentatives. 

(b) Public vessels. 

As to this part of extraterritorial criminal jurisdiction a wide diflfer- 
ence of opinion exists between certain states. 

Tn general, extraterritoriality is granted to diplomatic representants 
(including the secretary of legation) and pnblic vessels. 

But some countries, as Qermany^ exempt from the right of extrater- 
ritoriality the rmr/ewce of foreigninítiist.ers. (See sentence of the Ger- 
man supremo court 20, November, i880, Orim. Decisions 3, 70.) 
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On the other hand, some countries, as Belgiam, often try to secure to 
their merchant ships, while in foreign harbor, the right of extraterri- 
toriality, geuerally accorded to public vessels only. 

The United States, however, in both alleged cases, take the opposite 
ground. They concede extraterritoriality to the residenoe of foreign 
ministers and deny it to foreign merchant vessels in American harbor, 
marine belt., etc. 

D.— LEGISLATION OF THE UNITED STATES IN BEHALF OF " EXTRATER- 
RITORIAL CRIMINAL JURISDICTION UNDER AUTHORITY OF INTERNA- 
TIONAL LAW." 

Aa— PRESIDENT CLEVELAND'S MISTAKE. 

The United States raade, indeed, a very moderate use of their right 
awarded by international law, to legislate on foreign offenses, especially 
on foreign offenses against the " safety, order, and peace of the state,'' 
(Union). But at ali means that legislation of the United States is a 
sufficient proof of tíieXv full acJcnowledgment of the principie itselfj that 
the State is entitled to protect itself against foreign injury, and that, to 
a certain degree, international law warrants extraterritorial criminal 
jurisdiction. 

When President Cleveland in his message to Oongress (see chapter 
I, page 10 ) asserted 

Whatever the degree to which extraterritorial crimmal jarisdiction may have been 
formerly allowed by consent and reciprocai agreement among certain of the Enropean 
stateSy no snch doctrine or practice was ever known to the laws of this country, or 
of that from which oar institations have been mainly deriyed. 

he was greatly mistaJcen. The Bevised Statutes of the United States exhibit 
lots of cases of legislation for extraterritorial criminal jurisdiction, as will 
be shown in the next division. 

B&.— LEGISLATION ON BXTBATEBBITOBIAL CBIMINAL JUEISDICTION TO BE FOUND 

IN THE BEVISED STATUTES OF THE UNITED STATES. 

1. — For self 'defense and safety ofthe state. 

Seo. 5353. " Every person who, knowingly, transports or delivers 
or causes to be delivered uitro-glycerine or powder mixed with oil, on 
board any vessel or vehicle whatever, employed in conveying passengers 
by land and water between any place in a foreign country and any place 
of the United States, shall be punished," etc. Section 5354 fixes the 
punishment for the case in which sach transportation of explosives had 
caused the of death a person. Section 5355 defines the manner in which 
transportation of explosives is allowed. 

Said section 5353 i« afirst-classproofofassumption by the United States 
of extraterritorial criminal jurisdiotjjpn over foreign offenses again>st the 
safety of the state and its citizens. 

The word '^ transport" can, indeed, be constraed so as to refer to an 
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act consumtnated in tliis country, and so can the words "canses to be 
delivered," but " delivering explosires on board a veesel or vehicle '' con- 
veying passeugers '• between Sbforeign conntry and the United States'^ 
means, without any donbt. an act coramitted ahroad, an act committed 
on foreign shores, from whieh the vessel started^ especially when such 
vessel was a foreign mercliant ship, bearing the flag of a foreign 
couDtry; and ^^delivering^^ explosives on board a vehicle, conveying 
passeugers between " a foreign country and the United States," means 
the staying of such vehicle, at the time of delivering the explosives, on 
foreign soil, 

An offense against section 5353 thus is punishable when committed 
abroad as well as when committed in the United States, irrespective of 
the oífender being a subject of this or of the foreign country ; section 
5353 deals with ^^,every yersonP 

** Delivering '' explosives, f. i., on board the AlasJca at Liverpool, Eng- 
land, or at a depot of a Mexican railroad centering at the American 
border, is punishable in this country according to section 5353, save the 
" privilege of priority of jurisdiction " on the part of Great Britain or 
México, should it bê claimed by them. 

Had it been the intention of the legislator to confine punishableness 
of " delivering " to an act committed within this conntry, section 5353 
would read as follows : 

"* » * conveying * * * betweenanyplaceof the United States 
and any place of a foreign country," and not " between anyplace of a for- 
eign country and any place of the United States." 

At any rate section 5353 is to be construed so as to include a foreign 
merchant ship, while lying at a foreign dock and preparing to start for 
the United States. 

(Moreover, see Wharton, Orim. Law, on " Liability of extraterritorial 
principal," as indicated on page 15.) 

2. — In the interest of manJcind. 

[a) As to pldces. — (a) Halfdvilized^ uncivilized, and unsettled lands. 
Sections 4083-4087 devolve judicial authority on American minis ters 
and eonsuls in certain non-Ghristian countries (China, Japan, Siam, 
Egypt, Madagáscar) where American citizens live. " Such jurisdiction 
shall embrace ali controversies between citizens of the United States 
or others, provided for by such treaties, respectively." (4085.) ^' Juris- 
diction in both criminal and civil matters." (4086.) 

Section 4088 devolves the same power on United States eonsuls and 
commercial agents in countries not inhabited by any civilized people or 
recognized by any treaty with the United States ; they have the right 
to try misdemeanors, and in civil cases the power of a justice of the 
peace in the United States. 

Sections 5570-5578 declare the claim of the United States to any 
island, rock, or key on which a citizen of the United States discovered 
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a gaano deposit, and whicli was not withiu the lawful jurisdiction of 
any other GovernmeDt, aud not occupied by citizens of any other Gov- 
ernment. 

(.í) On thehighseas, — 5339. Every person who commits murder— 
Firftt, within any fort, arsenal, dock-yard, magazine, etc, uuder 

the exclusive jurisdiction of the United States; 
Second, or upon the kigk seas, etc., within the maritime jurisdic- 
tion of the United States and out of the jurisdiction of any 
particular state ; 
Third, or who upon any such waters maliciously strikes, stabs, 
wounds, poisons, or shoots at any person, of which such per- 
son dies, shall suffer death. 

líearly the whole Chapter III (sections 5-339-5391) deals with "crimes 
arisiug within the maritime jurisdiction ; " but section 5344, dealing with 
officers or owners of vessels, through whose misconduct, negligence, 
etc, life is lost, is not confined to the maritime jurisdiction of the United 
States as defiued by section 5339 ; though sections 5341, 5342, and 5345 
are expressly referred to section 5339 ; and the same, as with section 
5344, is the case with sections 53G3-53G7. 

(b) As to the nature of offenses. (Offeuses against international law.) — 
Offenses and crimes against international law are embraced by the 
criminal statutes of the United States Kevised Statutes, according 
to the Gonstitution of the United States, Art. I, sec. 8, which bestows 
on Gongress thepower to legislate on crimes against international law. 
Such legislation (on piracy, etc.) we find in sections 5323-'24 and 536S-^76, 

(e) As topersons (subjects abroad). — Section 5382 deals with citizens 
voluntarily on board a foreign slave-trade vessel. Fine not more than 
$2,000, and imprisonment not more than two years. 

Section 5331. Every person owing allegiance to the United States, 
who levies war against them, or adheres to their enemies, giving them 
aid and comfort within the United States or elsewhere^ is guilty of 
treason. 

" Every person owing allegiance^' meaus those noncitizens, too, who 
declared on oath to become citizens, and to have renounced allegiance 
to their former sovereign. 

Section 5335. Gitizens' intercourse with foreign Government to the 
intended detriment of the Government of the United States, is punish- 
able. ^' Every citizen of the United States, whether actually residiug or 
abiding within the same or in a foreign count/ry^^ etc. 

(3) On mutual consent 

Section 1750. Every secretary of legation and consular oflBcer is 
hereby authorized to administer to or take from an person an oath^ 
afflrmation, affidavit, or deposition. If any person shall willfully and 
corruptly commit perjury, such offender may be charged, proceeded 



24 EXTRATERRITORIAL CRIMINAL JURISDICTION. 

against, tried, and coQvicted,anddealt with ia aiiy districtofthe United 
States, as if sach offense had been committed in the United States. 

This statute, evidently emanatlng from the extraterritoriality of 
legacy, is the strongest proof of the fact that the United States j in certain 
cascH, assumed the right of extraterritorial criminal jurisãiction, Thougli 
the person of the consnlar officer be not, like the secretaryof legation, 
entitled to extraterritorial rights, the seal of the state, held by him, 
makes those abasiug it by perjory or forgery, inãietaJble extraterri- 
torially. 

From these quotations it will appear that President Cleveland 
gravely mistook in declaring that '^ no sach practice or doctrine (that 
is to say, extraterritorial criminal jarisdiction) wa^ ever haown to the 
law8 of this oouwtry.^ 



CHAPTER III. 

FBENCH AND GERMAN LEGISLATION ON FOBEIGNEBS> FOBEIGN OF- 

FENSES AGÁINST THE STATE. 

A.—TEXT OF THE MAIN LAWS. 
1.— FRENCH LAW. 

Section 7 of the French "Code dTnatraction Oriminelle ^ (Oode of 
Criminal Proceedings) reads as follows : 

A foreigner, who in a foreign oountry shall commit, either as a main calprit or as 
an accomplice, a crime against the safety of the state or t\i& crime of counterfeiting either 
tlie seal of the state or nationalmoney or uational certifícates or bank notes issned 
nnder the authority of the law, shall be proseou ted or tried according to the provis- 
ions of French law, shoald that person be arrested in or surrendered to France. 

2.— GEKMAN LAW. 

• 

Section 4 of the '^Strafgesetzbuch ftír das Deutsche Eeich'' (Penal 
Oode of the German Bmpire) reads as follows: 

Orimes and offenses committed in a foreign coantry shall, as a mle^ 
not be prosecuted. 

But theremay he prosecuted^ according to the Penal Oode of the Ger- 
man Empire : 

(1) A German or a foreigner who, in a foreign country, committed — 

(a) An act of high treason against the German Empire or a 

Federal State, or 
(6) The crime of counterfeiting, or who 
(o) As au official of the German Empire (or of a Federal 

State) committed an act that is tobe considered an of- 

feuse of an officer while on dutv. 

(2) A Oerman who, in a foreign country committed an act treach- 

erous to the German Empire (or a Federal State) or a slan- 
der or libei against a German Federal Sovereign. 

(3) A Oerman who, in a foreign country, committed au act punish- 

able according to the la ws of both Germany and that foreign 

place of commission. 

25 



26 EXTRATERRITORIAL CRIMINAL JURISDICTION. 

B.-SYNOPSIS OF THE FRENCH AND GERMAN LAWS. 

FRENCH LAW GERMAN LAW 

On extraterritorial criminal Jarisdiction of foreigners' foreign acta compiises: 

(a) Politicai offenses. 
Crimes, against the safety of the state. \ AcU of high treason, 

{h) Counterfeiting. 

ConnterfeitiDg the seal of the stafe or ConnterfeitiDg whatever money. 
French money. 

(c) Official offenses. 

I Offenses of an officer while on doty. 

C— CRITICISM. 
L— FRENCH AND GERMAN LAWS ON FORETGNERS' FOREIGN POLITICAL OFFENSES 

{a) French law. 

France punishes foreign crimes against the safety ofthe state (see p 25). 

Those crimes are defined iii the "Oode Penal" (criminal code) section 

75 seq.^ and divided into«* crimes against the exterior safety of the 

State (sections 75-85), and ''crimes against the interior safety of the 

State" (section 86 seq,), We shall deal with them iii the next chap- 

ter (IV). 

(6) Qerman law. 

G^ermany, to the contrary, punishes only foreigners^ foreign a>cts of 
high treoÃon ; that is to say, only crimes against the interior safety of 
the state. An "act of high treasou" means in Grerman law "Hochver- 
rath," while crimes against the exterior safety of the state are termed 
in German law "Landes verrath" (acts treacheroos to the country), 
The latter crime, if committed abroad, is punished only if perpetrated 
by a German (see p. 26, and sections 4-2 of the German Penal Code). The 
reason thereof we shall see later. But though Germany exempts for- 
eigners' foreign " treacherous acts to the country" from pnnishment in 
general, she reserves to herself the right to deal in another way with 
such foreigners' foreign " acts treacherous to the country," as warrant 
the ttsage of tear to take efíect, dispensing with the ordinary law, as 
we shall see below. 

German law on " high treason" is defined by sections 80-86, and Ger- 
man law on " acts treacherous to the country," by sections 87-93 of 
the German Penal Code. 

n.— FBBNCH AND GERMAN LAW ON FOREIGNERS' FOREIGN COUNTERFEITING. 

(a) General distir^tions. 

Prance punishes foreigners' foreign counterfeiting — 
(a) The seal of the state. 
{/?) Lawfhl French money. 
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Germany piinishes forei^çners' foreign coanterfeiting whatever money, 
not only Gernian ono 5 this was expressly declared by the preamble to 
the German Penal Oode, page 15. The reason of that declaration is 
rather clear; the citizens of the state might bc defraaded with coan- 
terfeited foreign money as well as with counterfeited German money. 
Germany thus extends her extraterritorial criminal jurisdiction not only 
to crimes intended to take effect in Germany, but even to such as 
might, perhaps, touch Germany in their eífect. 

(6) Poaition of the United States towards those Jaws. 

Coanterfeiting the seal of the French state comes, in some way, under 
the general provisions against falsifying docaments, with intent to de- 
fraud the United States (section 3422, Revised Statates of the United 
States). Counterfeiting foreign money was provided for, as well as 
coanterfeiting domestic money, by penal statates of the United States. 
In eitber case of counterfeiting, committed within the United States, 
oar Government can justly claim their privilege of priority of jurisdic- 
tion, should an American citizen be held for trial in France or Germany 
for counterfeiting committed in this country. 

Moreover, counterfeiting is provided for by most of the extradition 
treaties, and such is the case as to the treaties of the United States 
with France and Germany. 

In general may be said : As to the extraterritorial criminal jurisdic- 
tion assumed by France and Germany over the crime of counterfeiting, 
the question of *' privilege of priority of jurisdiction ,'' if raised by the 
United States, probably never will lead to any diflSculty, because in 
punishing counterfeiting ali governments are interested alike. 

m.— GERMAN LAW ON FOREIGNERS' FOREIGN OFFICIAL OFFENSES. 

Germany sometimes intrusts foreigners, to wit, natives of Germany, 
living in distant foreign countries, with of&cial or oflBcious business. 

To deny, from principie, the right of extraterritorial criminal juris- 
diction in such case would be destructive of ali righteousness of mter- 
course between nations, while couceding such jurisdiction might intri- 
cate the Government of this country in serious difSculties, because of 
the difference of opinions as to the foundation of the indictment. 

The only way of obviating such collisions is not to aceept at ali any 
offieiál husiness ^ any commission from a foreign govemnient^except Serv- 
ices of charity, warranted by the interest of humanity, as, for instence, 
the assumption of officious protection of foreigners being left unpro- 
tected after necessary departure of the diplomatic representant of their 
country. 

It would be of great profit to forbid by law to American citizens the 
acceptance of any foreign official or officious business or commission 
except of a commission of charity, and that only under consent by our 
Secretary of State. 
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Oounsellors at law, employed by envoyees or consuls of foreign gov- 
emments iu this country, are of course exempted froin that restrictioií. 

D.— OUTLINE OF THE FOLLOWING CHAPTERS. 

We shall have to quote now from the French and German penal codes 
those statutes on " crimes agaÍQst the safety of thestate '' mentioned in 
Cl a and b of this chapter, and appliable (according to section 7 of the 
French code of criminal proceedings and according to sections 4, 1 of 
the German penal code) to foreigners in foreign country» 

We shall review first French and then German law, and we shall, for 
the sake of comparison, quote German laws on " acts treacherous to 
the country, though they are not appliable to foreigners^ foreign acts 
except when warranting the " usage of war." 

We shall review French and German law with special regard to their 
effect on American citizens and with special regard to our indispensa- 
ble theory of the " privilege of priority on the part of the state where 
the act was committed." And, above ali, we shall have carefully toin- 
vestigate if the right oíjiistified self-defense on the part of the legislat- 
ing power were Ice^t withinfair limits or not 



CHAPTER IV. 

FBENCH LÁW ON CRIMES AGÁINST THE STATE AND ITS EFFECT ON 

AMERICAN CITIZENS, 

Ã CRIMES AGAINST THE EXTERIOR SAFETY OF THE STATE. 

In the French penal code we read, uoder the headline of ^^ Crimes 
against the exterior safety of the state,'' as foUows : 

Sec. 75. A Frenóhman who shall bear arma açainst Fraace is to be punished with 
death. 

Sbc. 76. Every one who shall onp^age in machinations or intercourse with foreign 
powers OT their agents for the pnrpose of entreatiug them to commit hostilitles or to 
undertake war against Franoe, or to farnish them with the means therefor, is to be 
punished with death, even if a war did not outbreak. 

Sec. 77. The same panishiueut shall be execated for iatercoarse with the enemy for 
the purpose of facilitating to hiin the entry ia French territory, or of delivering up 
to him townSi fortresses, plans, harbors, magazines, arsenais, vessels, or of farníshing 
him with troops, money, sapplies, or of aiding him by undermining the loyaltyof the 
army of the conntry . 

Sec. 78. If the intercourse with subjects of an inimical power, thoagh not aiming 
sach crimes as described in section 77, resalts in furníshing the enemy with informa- 
tions obnoxions to the military or politicai sitnation of France or her allies, the pun- 
ishment shall be deteiition, withont prej adice to the statates relating to agreement 
for espionage, shoald such be the case. 

Sbc. 79. It makes no difference whether the crimes described in sections 76 and 77 
be committed against France or her allies. 

Sec. 80. A publio officer or agent. or every one intrasted with aa official negotiation 
of secret natnre, who shall betray the secret to an agent of a foreigu or hostile power, 
shall be panished with death. 

Sec. 81. A pablic officer who shall deliver ap to the eaemy plans offortresses shall 
be panished with death ; if be delivered them ap to a neutral power or to an ally, the 
panishment shall be detention. 

Sec. 82. Every other person^ having secured such plans by oorruption, fraud, or vio- 
lence, and delivering them ap to a foreign power, shall be panished like an officer. 
[But if such person did not obtain said plans by illegal means, the panishment sliaU 
be deportation, if the plans were delivered up to the enemy of the conntry, and im- 
prisonment of two to five years if they were delivered np to a neutral power or to an 
ally of France. ] 

Sec. 83. Concealing spies is to be panished with death. 

Sbc. 84. Every one who, by hostile acts, not approved by the government, shall 
intricate the state so as to expose it to war, shall be panished with banishment, and 
if the war broke ont, with deportation. 

Sec. 85. Whoever shall expose, by hostile acts not approved by the government, 
Frenchmen to retaliatjpn; shall be punished with banishment, 

29 
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B.— CEIMES AGAINST THE INTERIOR SAPETY OF THE STATE. 

Section 86 seq., deal with civil war, with illegal use of the military 
force, with pillage and devastation within the territory, and provi <le 
as folio ws: 

(a) A crime for the purpose of exciting civil war is to be panished 

with death. 

(b) A proposal of complottiug for that purpose is to be punished : 

(a) With deportation, if an act leading to that purpose were 
committed. 

{j3) With detention, if no such act were committed, though 
two or more persons had agreed for complotmeut. 

{y) With detention ofone to fiveyears, if the proposal were 
not accepted by any one, that is to say, no complot- 
meut were effected. 

C— CRITICISM. 

We saw in Ghapter III, A I, that ali '* crimes against the safety of the 
State'' (section 75 seq. of the French penal code) are to be resented 
irrespective of the nationality and place of commission of the deed, 
for section 7 of the French " code of criminal proceedings ^ providea 
for punishing foreigners' foreigu crimes against the safety of the State 
*' according to the provisions of French law should that person be ar- 
rested in or surrendered to France." (See page 25.) 

We shall now investigate this extraterritorial criminal jurisdiction 
of France. 

Section 75, according to its verbal tenor, is applicable to Frenchmen 
only. A foréigner, thongh not a subject of the inimical power, may 
join the army of the latter and enjoy the rights of the same according 
to the law of nations and the nsage of war. 

Sectíons 76-79 deal with acts committed by non-soldiers, either with 
the purpose of exciting war against France or during a French war. In 
this case a foréigner, having committed such a crime as defíned by sec- 
tious 76-79, may be treated according to the '^ usage of war " without 
prejudicetothequestionof theright of extraterritorial criminal jurisdic- 
tion. But as far as the accused one violated said French statutes within 
the territory of the United States, we have to search whether or not he 
be altogether punishable according to section s 5281-5283 and 5286 of 
the Eevised Statutes of the United States, reading as follows : 

5281. Every oitizen of the United Stat-es who, within the territory of the United 
States or the Jurisdiction thereof, accepts or exerci sea a comaiissioQ to serve for a 
prince, state, ot people in war against a prince, state, or people with whom the United 
States are inpeace^shaU be deemed guilty of a high misdemeanor and bepnnishcd 
witb imprisonment not morethan three years and a fine not more than two thousand 
doliars. 

5282. Every j>er«oft who, within the tiTiitory of the United States or the jurisdic- 
tiou thereof, enlists or entera hiiDself, or hirea or retaias ^nother persoa to eolist os 
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eoter himself, or to go beyond the limita of tho United States witli the inf:ention to 
be enlisted or eutered in the service of any forei^n prince or state or people sbs a 
soldier, etc, shall be guilty of a high misdemeauor and be punisbed with imprison- 
ment not more tban tbree years and a fine not more than one thoasand dollars. 

5283. Every person who, within the United States, fits out and arms, or attempts to 
fit oat and arm, or procures to be fítted out and armed^ or knowingly is ooncemed iu 
the farnishing, fitting out, or arming of any vessel, with intent that snch veseel shall 
be employed in the service of any forelgn prince òr state, etc, to craise or commit 
bostilities agalnst the snbjects or property of any foreign prince or state, etc, with 
whom the United States are at peace, or who issaes or delivers a commission witbin 
the territory, etc, of the United States for any vessel to the intent that she may so 
be employed, shall be deemed guilty of a high misdemeanor and fíned not more than 
ten thonsand dollars and imprisoned not more than three years. And every snch 
vessel, with her tackle, etc, shall be forfeited, one-half to the use of the informer 
and one-half to the nse of the United States. 

5286. Every person who, within the territory or jurisdiction of the United States, 
begins or sets ou foot, or provides or prepares the means for, any military expedltion 
or enterprise, to be carried on from thence against the territory or dominions of any 
foreign prince or state, or of colony, district, or people with whom the United States 
are at peace, shall be deemed guilty of a high misdemeanor, and shall be fíned not 
exceeding three thousand dollars and imprisoned not more than three years. 

Thus an American perpetrator of said crimes described in sections 
76-79 of the French penal code might altogether violate one or more 
of the quoted sections of the Revised Statutes of the United States. 
In this case two possibilities could occur : 

(1) The United States had punished the perpretrator for violation of 
our laws. In this case the United States would have to protect the 
offender, if later arrested in France, against a second trial for the same 
ojfense^ shonld he be an American citizen. 

(2) The United States had, because of their ignorance of the deed, 
not punished the oâender. In this case the United States can not 
claim their *'privilege of priority of jurisdiction," because there is no 
provision iu the treaty of extraditiou between Frauce and the United 
States for extraditiiig such offenders, aud tlierefore the United States 
are not in position to make use of their " privilege of priority of juris- 
diction." 

Section 80 deals witli public officers and such persons as negotiate 
official aífairs. We may refer, at this poiut, to the German statute, 
quoted in Ohapter Til A II, c (punishing foreign offeuses of Germans 
and foreigners while in official German duty), and to our commentary 
upon it, in Ohapter III O III. 

Section 81 deals with time of war, to which the " usage of war " is 
applicable, as in case of sections 76-79 ; these sections thus need no 
excuse. 

Section 82. This section invites us to stop and thinJc for a inoment^ for 
section 82, part 2, refers to time of war as well as times of peace; it 
threatens with detention of two to flve years every unofficial person 
(iucluding foreigners in foreign countries) who, having obtained, by 
means not illegal, piaus of fortresscs, shall deliver them up to a foreign 
power, say to the goverumeut of his mother country. 
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Here we have got ou the part of Fraace an instanceof what we called 
above exceeding the right of self defense, a transgression of our rights of 
self-defense. 

The followiag case of âctioo may serve for explanation : 

Sappose the United States and France were close neighbors again ; 
France, for instance, were once more in possession of Canada and wor- 
ried this oountry, so as to make the outbreak of a war in near future 
time rather possible. TJnder those circumstances an American travelcr 
in Canada happens to get, but not by illegal means, plans of French 
Canadian fortresses. Our American citizen would not bethink himself 
how to act ; he would resolve : 

" As I did not get my treasure by corruption, by fraud, theft, or vio- 
lence, my conscience remaius intact. I wouldn't keep, for my own use, 
a purse I should happen to fiad on the street ; but if, next to the purse, 
I should discover a sick or starving man lying prostrated, I wouldn't 
hesitate to give him some little money out of that purse should I be 
unable to help him frora my own. 

" Now, my own country is in danger oficar with France. I am bound 
to help my country, and it wants these plans, and so I shall deliver them 
up to the government ofmy country. In doing so I am committing only 
an act of justified self defense, for my country is threatened with war. 
Kobody can blameme for assisting, by means not involving fraud, cor- 
ruption, or violence, my imperilled country.'' 

Thus the French law transgressed the Une of justified self-defense by 
denying to other ones the same right of self-defense. 

The logical result of our argumentation is this : An act treacherous 
to one country, and committed by a foreignerin a foreign country, may 
be sometimes on the part of the perpetrator a highly pairiotic act 
fowards his own country. 

Panishing that, if not connected with a common crime, is utterly cruel 
and unnatural. 

We declare, therefore, that section 82 of the French penal code, in 
denying to other states the right of selt-defense claimed by France her- 
self, and in punishiug foreign fair and justified self-defense, exceeds the 
limits of the right of extraterritorial jurisdiction, granted on the grouud 
of self-defense. Section 82 is a violation of the Law of Nations. 

Section 83 deals with acts committed in time of warjwe are thus 
not concerned by this statute. As far as " espionage ^ takes place in 
time of peace the place of commission is France, and American juris- 
diction out of question. 

Sections 84 and 85 refer to hostile acts committed, in behalf of France, 
toward foreign countries, thereby endangering the peace of France, 
If an American citizen, say a native of France, should perpetrate such 
^ an act on American soil, the United States could not protect him from 
trial in France, should he there be arrested, provided that said " hos- 
tile acts" were not such as defined by sections 5281-83 »nd 5286 of the 
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Eevised Statates of the United States, quoted above (sub-O of this 
chapter, see pages 30 and 31) securing to the Government of the United 
States the " privilege of priority of jurisdiction," under the restrictions 
noted (subsections 70-79, see page 30). 

Section 86 seq. relating to crimes against the interior safety of the 
State, might aflFect Frenchmen of ali parties living in this country. If 
sach a one, though a naturalized eitizen of the United States, shoald 
publish in America articles recommending the restoration, in France, 
of monarchical institations by revolutionary means, he woald be pun- 
ished, if seized in France, with prison of two to five years, even if his 
proposal were not accepted by any one. The same resalt would foUow 
shonld, for instance, an American eitizen advocate, in an American 
newspaper, that the French nation may rise against one of its official 
bodies (the Gabinet, or the Ghamber of Depaties, or the Senate) and 
put them, by /orce, oot of office. 

FINAL REMARES. 

É 

Though severe French law appears towards foreigners' foreign crimes 
against the exterior safety of the State, it proves to be relativeiy mod- 
•erate as to crimes against the interior safety of the State, for it pan- 
ishes only exeiting civil war^ bat does not inclade politicai partisancom- 
binations as far as not amoanting to revolutionary complotment. 

Oerman law, to the contrary, as we shall see now in the two foUow- 
ing chapters, proves to be fair, towards foreigners, as to crimes against 
the exterior safety of the State, bat unfair and unreasonable as to of- 
fenses against the interior safety of the State. 

S. Mis. 211 3 
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CHAPTER V. 



GEBMÁN LÁW ON CRIMES AGAINST THE STATE, AND ITS EFFECT Oy 

AMERICAN CITIZENS, 

INTfeODUCTORY. 

As we said above, by German law crimes against the exterior safety 
of the State are termed ^* acts treacherous to the country '' (Landesver- 
rath)y while crimes against the interior safety are called ^' acts of high 
treason " {Rochverrath). , It is the latter species only of which Germany 
assumes extraterritorial criminal jarisdiction, whíle she, by sections 4, 2 
of the penal code, confines extra territorial jarisdiction of '^ acts treach- 
erous to the country'' to Oermans. Germany reserves to herself, of 
course, the right to punish such '* acts treacherous to the country" com- 
mitted by foreigners abroad, as may come underthe rules of ^^usage of 
war,'^ dispensing with the ordinary law. 

For the purpose only of better illustratin g the difference bet ween Frençh 
and German la ws on foreigners' foreign crimes against the exterior safety 
of the State, we shall quote German law on " treachery to the country " 
(that is to say, crimes against the exterior safety of the State), then we 
shall review German law on ^^ high treason "(crimes against the interior 
safety of the State). 

A.— TREACHERY TO THE COUNTRY (LANDESVERRATH). 

According to sections 87-93 of the German penal code a Oerman shall 
be found guilty of " treachery to the country " by — 

1. Engaging with a foreign government for the purpose of exciting 

them to a toar against Germany (section 87). 

2. Bearing arms in the ranks of a war-enemy of Germany (section 

88). 

3. Sendering whatever asaistance to the war-enemy of Germany or 

iujuring the German army while in war (section 89). 

4. Injuring Germany, while %n war, by— 

(a) Helping the enemy to her fortresses, passes, occupied 

places, defensive posts, or to the capture of troops, ves- 
sels, treasures, armories, ammunitions, or whatever sup- 
plies. 

(b) Damaging or destroying bridges or railroads to the ad- 

vantage of the enemy. 

34 
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(c) Bnlisting troops for the enemy, or inúucing German 

troops (or allies) to desert to the enemy. 

(d) Oommunicating to the enemy plans of operation, or of 
fortresses, or of fixed positions. 

(e) Serving to the enemy as a spy, or concealing and helping 

spies. 
(/) Inciting insurrection among the troops of Germany 
or of her allies. (Section 90.) 

As to these four degrees of treachery to the conntry, theré was no 
need to legislate on foreigners 5 for, if foreigners bear arms in the ranks 
of the enemy of Germany (section 88) they belong to the army of said 
enemy and are entitled to ali rights of the same ; and if foreigners com- 
mít in a foreign country a crime as defined in sections 87-90, they could 
be treated, if seized in Germany, according to the " usage of war.'' 

We must, therefore, discriminate '' treachery to the country"' while 
the latter is in war, or for the purpose of exciting war, from " treachery to 
the country in times of peace.''^ The first species (sections 87-90) i^ to 
be dismissed from our contemplation ; the latter species consists, ac- 
cording to section 92 of the German penal code, of the following : 

6* {a) Publishing or oommunicating to a foreign government 
secrets of the state, or piaces of fortresses or docnments 
or news, with the consciousness thát their concealment 
from another government is necessary in the interest of 
the German Empirej 

(b) Bndangering the rights of the Empire (or of a federal state), 
towards a foreign state, by destroying or falsifying or 
suppressing documents or means of proof thereof ^ 

(e) Managing, while trusted with an official business with 
another government, such business to the disadvantage 
of Germany. 

This section 92 of the German penal code can (with exception of 
aliaea c.) be applied only to Oermans. (See sections 4, 2, of the German 
penal code in our chapter III, A, 2, 2, page 25.) Alinea c. was excepted 
by section 4, 1, c. of the German penal code, as seen in our chapter III, 
A, 2, Ij c. page 25. 

Thus Germany, in excepting írom puuishment foreigners' foreign 
" treacherous acts to the country,'' committed in times oípeaee and not 
amounting to exciting wskv^fairly tooJc regard to the patrioticsense and 
feeling and duty of foreigners towards their own mother country. 

This section 92 of the German penal code was several times tested in 
the courts. At the end of the year 1886, for instance, a French com- 
missioned officer of the name of Letellier, travelijng in southern Ger- 
many, was found being in possession of plans of German fortresses. 
He was arrested and his case laid before the federal supreme court 
having jurisdiction of »< treachery to the country." But that court 
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ordered the prisoner to be released on accoaat of that statute provid- 
ing that a foreigner can not be tried for " treachery " if no evidencebe 
given that he corumitted the deed on German soilj that is to say, that 
be got those plans of fortresses in Germany. 

That fairregard toforeigners' patriotism towards their mother coiintry 
French law is lackÍDg. 

We are sorry that we are anable to extend our praise of fairness of 
German ]aw to the second series of crimes against the state — to the 
crimes of "high treason" (Hochverrath), which we shall deal with in 
the next division. 

B.— HIGH TREASON (HOCHVERRATH.) 

" Acts of high treason," according to sections 80-86 of the German 
penal code, means : 

(1) Attempt to kill the Emperor (or a sovereign of a federal state 
while in his state). To be panished with death. (Section 80.) 

(2) Attempt — 

To take a federal sovereign prisoner and to deliver him np to his 
enemy, or to disable him from governing ; 

To change, by force, the constitution of the Empire (or of a fed- 
eral state), or the snccession of crown ; to separate a part from 
the federal territory (or from the territory of a federal state), 
or to annex it by force to another federal state or a foreign 
country — 

To be panished with life sentence ; if extenaating circamstances 
exist, with at least ôve years' fortress. (Section 81.) 

(3) Ali sach <' attempts" are to be treated as '^ consummated crimes of 
high trecutmi^^' if the accused one did any act by which the parpose was 
ãireetly to be execated. (Section 82.) 

(4) A conspiracy of several persons, to commit high treason is to be 
panished with &ve to âfteen years penitentiary or fortress, if saoh an 
act, by which thepurpose had directly to be execated, were notyet com- 
menced with, (Section 83.) 

(5) The same panishment is to be appliedto him, who, for the parpose 
of preparing high treason, is connected with the government of another 
state, or misases the power of office trasted to him, or recrúits or drills 
troops. (Section 84.) 

(6) He who pablicly before a crowd or an assemblage, or by circalating 
(or pablicly affixing or showing) printed matter or sach alike, shall call 
apon to commit high treason, shall be panished with penitentiary or 
fortress not less than ten years ; if extennating circamstances exist, 
with fortress from one to five years; (Section 85.) 

(7) AU other acts preparatory to high treason are to be panished with 
penitentiary from one to five years; if extennating circamstances exist, 
with fortress from sík months to three years. (Section 87.) 
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C— EFFECT OF THE *^HIGH TREA80N" LAW ON AMERICAN CITIZENS. 

(1) Althoiigh the crimes, embraced by sections 80-86 of the German 
penal code, may hò divided into crimes of " consuramated high treason," 
(sections 80-82) and crimes of '* prepared liigh treason," sections 4, 1, of 
the German penal code, jiroviding for foreigners' foreign *' acts of high 

'treasou" is appliable to '' preparatory " as well as to *' consammated ^ 
acts of high treason. (See Daude (State attorney of Berlin), edition of 
the German penal code, note to section 4, 1, page 13.) 

(2) History shows that criminal statutes on acts ^^ preparatory^^ to 
high treason nearly always meant foal play, and were merely a trap for 
the purpose of catching propagandists of free though t. And sach is the 
C£|ise with sections 85 and %Q^ qaoted above. Let, for instance, a speaker 
or a writer in Germaçy say : 

"An edacated people should give preference to the repnblican form of 
Government above a monarchical one. Monarchical system is incom- 
patible with the personal dignity of citizens, the high standing of which 
in literature and art entitles them to the claim of fali liberty of politicai 
thought. Oar aim should be, therefore, to supplant Germany with 
repubtican ideas.'' 

This sentence, though dealing with " ideas" only, might very easily 
be brought under section 85. The attorney for the state may say : 

" You want the people to get interested in the question of republic, 
that they strive for changing the monarchical form of government into 
a republican one. You disclaimed, indeed, the use of force, inasmuch 
as you advocated ' supplanting ideas ' only. But how can you reach 
that aim, without recurring to the use of violence ? Our monarch is 
sovereign ^ by the grace of God ; ' nor did he nor his presumptive suc- 
cessors ever declare their will to resign, should it be demanded by the 
people. There is, thus, no possibility at ali to overthrow the present 
monarchical government in a peaceable way. Your urging on the peo- 
ple to work for the propagation of republican ideas implicitly advocates 
the use of force for the purpose of erecting a republican government. 
For there has not been yet in history one single instance of a republic 
being erected with the good will of the former monarchical sovereign. 
Thus you committed the crime oípreparinff high treason." 

(3) Should this argumentation not seem to be satisfactory enough, 
the State might support its cause and enforce the conviction of the ac- 
cused one by section 86 ; that clause reads quite innocently, inasmuch 
as reducing punishment of such crimes to six months, if extenuating 
circumstances exist. But in reality that section, 86, comprising " ali 
other acts preparatory to high treason," is the meanest trick politicai 
partisan legislation ever has indulged in against the people. 

What " other preparatory " acts can be imagined besides those deflned 
.by section 85, consisting of oral, or written, or printed word, or picture, 
etc.? 
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State Attorney Daade, in comiuenting upon section S6 (see edition 
of the German penal code, by Daude), quotes, for explanation of that 
clause, the following decision of the German Supreme Oonrt of October, 
1881, vol. 5, p. 60 : 

The conception of an '* act preparatory to high treasou " is notexoloded on accoant 
of the act lacking the purpose of making the ^'preparation'' perfect and aimingonly 
the contrivance of a further preparatory act. 

Thns section 86 means, if we anderstand it right, preparatory to fur- 
ther preparation of endless preparation of final preparation. That is ex- 
actly the sense of section 86, as explained by the German Sapreme 
Court. 

That láw is a trick for catching offensive politicai partisans, against 
which Dot evidence enough can be found toconvict them on the groand 
of section 85. 

(4) We might be, of course, quite indifferent to that section 86, were we 
not affected by it in consequence of section 4, 1, of the German penal code, 
providing for Germany extraterritorial criminal jurÍ8'diction of foreign- 
ers' foreign offenses of high treason. We shall have, therefore, to 
State our American position towards that law. 

In this regard we uuhesitatiugly say : 

Germany is at liberty to extend punishment of *^ acts preparatory to 
bigh treason " to the limits of laughing, sneezing, etc, but only within 
her territory ; she has no right to deprive us of our privilege granted 
by constitution and institutions of this country. The question is not 
here of organiziDg in this country rebellion to take effect in German^'. 
The question is merely of our right, as repuhlican citizens, topropa^ate re- 
publican ideas and to support them, Our repuhlic is essentially interesteã 
in supporting repuhlican feeling abroad, and, indeed, in behalf òfits awn 
safety, because a monarchical government is too often inclined to de- 
clare war for the sake of conquests. 

If naturalized German-Americans send some money to Germany for 
the support of the election of republican congressmen (to the Eeichs- 
tag), this may be, according to the famous section 8& of the German 
penal code, " a preparation to preparation" to high treason j but we dó 
soin behalf of our self defense, which is just aslegitimate as theself-de- 
fense of German monarchy. Germany has no right to interfere with 
our republican propaganda ; the safety of our state depends on the 
strength of anti monarchical feeling and ideas ali over the world. 

Sections 85 and S6, in connection with section 4, 1, in volve a serious 
transgression of our right of self defense ; for they intend to prevent us 
fròm propagating such ideas as upon which our republio is founded and 
the safety of our state is dependent. 



CHAPTER VI. 

THE GEBMAN DYNAMITE LAW AND ITS CONNECTION WITH EXTBA-^ 

TERRITORIAL CRIMINAL JURISDICTION 

A.— INTRODUCTORY. 

We dealt heretofore with " extraterritorial criminal jurisdictiou 
under authority of internationallaw,^ a>ná discovered two cases, one iu 
French law (on crimes against the exterior safety of the state), and one 
in German law (on crimes against the interior safety of the state), in 
which foreign legislation on " extraterritorial criminal jurisdiction,'' 
transgresses the limits defined by international law, the limits ofjustified 
self-defense. 

We shall come now to a third case of extraterritorial criminal júris- 
dictioD, lying beyond the limits of international law at ali, 

Since emanatiòn of her organic criminal statute-book (in 1871 ) , Oermany 
has indnlged iu continnons special legislation on diffdrent matt^rsbrought 
under criminal aspect. By such action, so contrary to German method 
of scientific systematizing, German criminal legislation, past 1871, lost 
its rational coherence and systematic connection. That is the curse of 
ali inorganic legislation. By emanatiòn of ^^special laws'' the legis- 
lator loses the general view so necessary for that work. Eational legis- 
lation requires a main statnte-book on a broad foundation, so that ali 
further necessary legislation easily could be adapted to, if not inserted 
in, the statutés o^ the main book. Piecework-legislation must unavoid- 
ably lead to so strange a state of things, we find in this country, where 
Gongress and legislatures pass inorganic laws by the dozens every 
year. 

So Germany, by an inorganic special law oíJune 9, 1884, lost sight of 
het principies of "extraterritorial criminal jurisdictiou," embodied in her 
òrganic statutebook. 

That law bears the title of " Law on Criminal and Dangerous Use of 
Exi)losives," and is commonly termed the ^'Dynamite Law ^^ of June9, 
1884. Its clause 12 i)rovides tjiat the clauses 5, 6, 7, 8, and 10 be ex- 
tended to " Oermans andforeigners in foreign countries^^ according to 
section 4, 1 of the German penal code, discussed above, Ohapter III, 
A 2, page 25 and seg. ; that is to say, that Germany assumes extror 
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territorial jurisdiction of , offenses, even if committed by foreigners in 
foreign countries, against those statates. They read as foUows : 

B.— TEXT OF THE GERMAN DYNAMITE LAW OF JUNE 9, 18^4. 

Sec. 5. Wbo, by use of explosivos, shall purposely endanger property or health or 
life of ánotber one, is to be panished with peniteatiary. 

If by sach act a serioas bodlly injary were cansed, the punishment shall beuotles» 
than fiveyears, and if the death of a person were caiised, not less than ten years; if 
the caused death were to be imagined by the perpetrator, the latter is to be puuished 
with death. 

SeO. 6. If several persons bespoke for the perpetration of an act, as described in 
section 5, or if they allied for the continaed perpetration of sach an act, though not 
yet defineã in it8 particularay they shall be puuished with not less than fi ve years pen- 
itentiary, even if the resolution of perpetrating the crime were not confirmed by acte 
emhracing the oommencement of the perpetration, 

Sec. 7. Who, with the intention of endangering property, health, or life of another 
one, or with intention of enabling other ones to commit that crime, shall manufact- 
ure, secure, order, or keep in possession explosivos, is to be panished with peniten- 
tiary from one to ten years. The same punishment shall take place, if one, who is 
legally authorized to manufacture or to keep in possession explosivos, shall deliver 
them iip to others, while knowing that such explosivos are destined to the perpetra- 
tion of such crimes as described in section 5. 

Sec. 8. Who, uuder circumstances not proving an allowed purpose, shall manufact- 
ure, secure, order, knowingly keep in possession or deliver up to other persons expio- 
sives, ia to be puuished with prison not less than one year. From this provision cer- 
tain shooting materiais, as defíned by a special act of the federal council (Bandes- 
. rath), shall be exempted. 

Sec. 10. Who publicly, before a crowd, or by circulating (or affixing or publicly 
displaying) writings (or other representations), or in writing (or by means of other 
representations), shall urge to commit such punishable acts as described in sections 
5 and 6, or to participate in them, shall be panished with penitentiary ; the same 
punishment shall take place if one, by celehrating or glorifying such acts, shall urge or 
incite to commit them. 

Sbc. 12. The provisious of section 4, i, of the German penal code, are to beapplied 
to the crimes described in sections 5, 6, 7, 8, and 10 of this law, too. 

C— CRITICISMS. 
L-GENEBAL VEEW OF A GRAVE AMERICAN ERROR AT LAW. 

Kobody would probably have an objection to a '' dynamite-law ^ per 
se, for it is only an extension of the law on murder and attempted mnr- 
der. Butju8t on account ofits capacity of a regular law on murder " ex- 
traterritorial jurisdiction^^ of foreigners^ foreign acts is out of j^lace. 
There is no reason at ali why Germany should be permitted to assame 
extraterritorial jarisdiction of a certain Jcind of murder and attempted 
murder while murder (and its attempt) is exempted from extraterri- 
torial jurisdiction on the ground, indeed, that ali civilized nations pun- 
ish that crime. 

If such a course as Germany took by section 12 of her dynamite- 
law be allowed, there would be no limit to extraterritorial criminal 
jurisdiction. The only limit to be recognized is " self-defense." If au 
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American citizen threatens within the United States a subject of Ger- 
many, residing on the other side, with dynamite, tlie right of " self- 
defense " were established shonld the Government of the United States 
not be in position to claim their " privilege of priority of jurisdiction.'' 
Mr. Frelinghuysen, late Secretary of State, indeed, in a dispatch of No- 
vember 24, 1884, to Mr. Lowell, then United States embassador to Lon- 
doD, made the following remarks on <^ lawless combinations which may 
secretly complot assassination, etc.'' (qaoted in ^^Digest of International 
Law of the United States) :" 

This Govemment can only proceed against offenders or snspected offeuders, in ac- 
cordance with law, and it is at least donbtfal whether any law is nów in existenoe in 
this coontry by which the pablisher of the paper now in qnestion can be oalled to 
acconnt. I am not aware that sach a law exists in any conntry. It is bnt recently 
that any law for pnnishment of incitement to the cammiasion of murder in foreign coun- 
tries was placed on the British statnte-books. The present laws of the United States 
only aim to meet the cases of actual overt acts of hostility against a fríendly nation, 
when said acts were committed within the territory of the United States. So far as 
I remember, this is the fnll extent to which other nationshave gonein this direction. 

I shonld think Mr. Frelinghuysen was in grave misapprehension of 
the case. There is no need for special legislation on "incitement to com- 
mit murder abroad." Every State aod Territory of the United States 
has a law (either common or statutory) on murder and the accessoryship 
before the fact (including " incitement ^). This law is a sufficient sup- 
ply of ali judicial and judicious means to meet ali cases mentioned in 
Mr. Frelinghuysen's dispatch. 

I imagine the following objection : 

" As murder abroad is not subjected to the jurisdiction of the courts 
of this conntry, we have the less jurisdiction over an accessory before 
the facf 

But this objection is a ctmning sophism only, forboth "accessoryship 
before the fact " and the consummated crime itself are separate crimes, 
each of them standingfor itself. When I incite here to commit murder 
abroad I am committing that crime of incitement uoithin this country. 
We punish, of course, murder only when committed within this coun- 
try, but on no other ground than in order not to interfere with the 
right of other states to punish murder committed on their soil. But 
this rèasonable judicial practice is not connected with a charter of 
free " incitement to murder abroad." 

If our law on accessory to murder shonld legally be interpreted so 
as to refer only to murder committed within the United States, such 
law or such interpretation would be a violence to international lawj be- 
because granting immunity to murder incited here against foreignersin 
foreign countries. 

The fact that we do not punish murder committed abroad can not be 
areason to let free "incitement to murder abroad," but, to the contrary^ 
a ground for pnnishment of such accessory, in order to prevent the 
piotted murder &om being committed abroad. 



42 EXTRATERRITOEIAL CEIMINAL JURISDICTION. 

We saw above (Chapter II, D. B., page 21), from section 5353, that 
the United States even recognized in a certain case the liability of extra- 
territorial principal ; for the samé reason they can not deny the liability 
of intraterritorial accessory hefore extraterritorial fact 

*^ Incitement to murder abroad '' is an intraterritorial acceasory before 
an extraterritorial crime, and this accessory is to be prosecated in this 
côuntry as an independent principal to the crime of " incitement to mur- 
ãerP 

Mr. Freliughnysen says : " I am not aware that such a law (on pun- 
ishment of incitement to commit crimes abroad) exists in any country. 
That is right ; bnt ali coantries consider it as a matter of course that 
"incitement to crimes" refers to Grimeatallj irrespective of the country 
where it is to be committed. In this sense the supreme court of the 
German Empire, too, declared in their decision of June 24, 1884, that 
an intraterritorial accessory before an extraterritorial crime is to be 
held an intraterritorial principal. 

After this digression I wish to say : 

Should my theory, in opposition to Mr. Frelinghuysen's, that the 
United States (or the States of the Union) have the right to punish " in- 
citement to murder abroad " not be sustained by the authorities of this 
country, then Oermany^s right to assume jurisdiction over an American 
incitement to dynamite-attentat against Getmany would be indisputa- 
ble on acconnt of the right of self-defense, warranting assumption of 
extraterritorial criminal jurisdiction. 

2.-TRANSGRES8ION ON THE PART OP GERMANY OF OUR RIGHTS. 

We refuted, in the foregoing division, Germany's right of assuming 
extraterritorial jurisdiction over American "incitement to murder 
abroad," should Mr. Frelinghuysen's theory be ãisavoweã by the authori- 
ties of to-day ; but in the case the authorities uphold Mr. Frelinghuysen'8 
theory, we conceded, indeed, Germany's çight of assuming jurisdiction 
over American dynamite cases, proviãfid such attempts or incitements 
were directed against Qermany or her subjects residing there ; such 
right arising by necessity of "self-defense." But Germany, as the text 
of the German dynamite law shows, was not satisfied with provisions 
for punishment of foreign dynamite offenses against Germany ; she 
rather extended her extraterritorial jurisdiction over a^Z dynamite crimes, 
committed abroad^ without regard to their geographical direction. And 
that is a seriotis transgression of the limite of self defense. If American 
citizens conspire for a dynamite attentat, not intended to taJce effect in 
Oermany, Germany should not be allowed to assume extraterritorial 
jurisdiction over them. Germany, otherwise, could as well pass a law 
by which she assumes jurisdiction over ali unpunished Amercan lynch- 
ing parties, should they be caught in Germany. 

For, as to the degree of lawiessness and moral or immoral qualities, 
politicai dynamiters and lynching parties counterbalance to each other; 
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1>oth of them pretend, to be in the necessity of revenging wrouged 
rights, aud to restore, of their own, jastice, because of the deficiency or 
malicioas refasal ou the part of the legal aathorities to comply with 
their legal daties. 

6ermaxiy's assamptíoQ of jurisdíction of foreigaers' foreiga offenses 
against her dynamite law leads as, moreover, to the consideration of a 
mo8t grave circumstance. German dynamite law panishes not only for- 
eigners' fpreign acts accessory before the fact, bat even acts accessory 
after the fact, to wit, '^ celebrating or glorifying suóh actè.^ (See section 
10, page 40.) 

Eemember the dynamite attentat against the late Bassian Emperor 
Alexander III. Handreds of American newspapers commented theu 
on that tragedy abont as foilows : 

'' It is terrible, indeed, to ase dynamite in snch a way. Bat who 
might take it amiss to the Bassian people, if they can not endare any 
longer the bratal and marderoas aatocracy of the Bomanoffs, who deny 
to the people a constitutionj and hang or deport to Sibéria, year by 
year, thoasands over thoasands of the bestand most patriotic men and 
women for defending the demand of a constitatíon ? What coald the 
Bassian people do otherwise, to obtain a right denied to them by 
violence and crnelty, than in resorting to the same meaDS the Bassian 
aatocrat has been always usingF 

I say, if in case of recurrence of a dynamite attentat in Bassia, an 
American paper shoald offer an excuse in sach manner for the conrse of 
the Bassian people, Germany woald take jarisdiction over the editor 
of snch paper, were he within the German boandaries. 

And yet nobody is considered, in this coantry, a criminal who ex- 
cuses in similar way for lyncking at the Mexican borderof Texas. Of those 
excasing sach lynchiug not one of one thoasand probably woald lend 
himself a hand to lynching parpose. This shows that we may excase 
in a certain way an attentat, withoat being dynamiters at ali. And 
the difference between " excasing," and " celebrating," or " glorifying," 
amounts to so little as to make it very easy to comment npon an excuse 
as " glorifying," or " celebrating." 

And thinky further, of the Irish-Americans inthis coantry, when they 
get an opportunity, to comment on Ireland's straggle against England. 

I don't denonnce a dynamite law itself as anreasonable, bat merely 
its extension to sach anjasti&able limits, as is the case with the German 
dynamite law, and I denonnce the transgression on the part of Germany 
of the limits of jnstified self-defense. , 

No declaratioD of a foreign power, to assame extraterritorial criminal 
jarisdiction, can ãeprive ua of our right of critioising the strugglea of foreign 
peoplesfor their libertysmá oí aympathizing with them. 

The decision, whether or not oar excase for a foreign dynamite case, 
that was not inciteã nor fostered by íi8, reaches the clímax of an act '^ ac- 
cessory after the fact," must be left with the authorities of this country, as 
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well as the decision, whether or not such act be '^accessory before the 
fact.'' 

In this coantry, criticisiDg a fact is not held an " accessory act^^ to 
the fact, though, sach criticism makes a defense for said fact sabmitted 
to criminal j arisdiction. 

I can not refrain from citing a newspaper notice I met in these very 
days, on Bassian dynamite. A cable dispatch of one of oar newspaper 
syndicates from February 16, 1889, printed in the issues of Sunday, 
Febraary 17, 1889, dated London^ and to be foand in the St. Loais Be- 
pnblic of that day, on the tenth page, colnmns 3 and 4, deals with the 
Bassian Emperor's son as foUows : 

It appears, that the czarewitz, who, dynamite permittingf is one day to be the Em- 
peror of Rassia, has, etc. 

Even this cable dispatch may bring the editors of these papers who 
printed it under the extraterritorial j arisdiction of Gtermany. 

We shall have, therefore, to strictly refute any right assamed by 
Germany to exercise sach extravagant extraterritorial jurisdiction f 
we deny it even in the case sach criticism of a dynamite case relates to 
Oermany. For our right of criticism can not be infringed upon hy any 
foreign law. 

Another danger we are threatened with I find in section 6 of the Ger- 
man dynamite law : 

If several persons bespoke for the perpetration, etc, of saoh an act, though not yet 
ãe/inedin ita parHcalarSf they shall be pnnished, etc., even if the resolation of perpe- 
tratiug the crime were not confirmed by acta embracing the commencement of the perpetra" 
tion, 

That means a conviction of innooent personSj against which no evidence 
can he brought to lightj except the oath of a witnesSj toho claiim to have 
overheard the accnsed ones conspiring for perpetration, etc. 

According to this section 6 no evidence of a fact is necessarily to be 
prodnced, only a witnessh oath. 

Take for instance the following case : 

Iretam, on a visit trip, to Germany. There I meet two Germana^ 
whom I knew in St. Loais, bat who were bitterly opposed to me on ac- 
coant of politicai or private or basiness reasons. 

They denonnce me and swear : 

" We met this man every noon at the table of Tony Falist in St. Loais \ 
at the Ist Janaary we overheard him at sach opportanity bespeaking 
with other ones, we shall be ^ble to identify, the plan of perpetration 
of a dynamite crime.'' 

I woald have to answer, that I remember very well to have often met 
those two witnesses at the table of Tony Faast in St. Loais ; that I was 
there at the Ist Janaary, too, with two gentlemen, and that we had a 
pleasant dinner-talk, perhaps we chatted aboat some dynamite a£fair in ' 
an innocent way ; bat we did not plan any perpetration, etc. 

Now, what can I do, if those two witnesses swear f 
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I am uot âble to prodace those two gentlemen, with whom I chatted 
a»t the Ist January; they were tradesmen; one has gone to México — I 
don't know where there — and the otber one had disappeared to Canada. 

With the aid of two Pinkerton detectives, to be appoiuted for that 
purpose here by the German secret police, every offensive German- 
American returning to the mother coantry can be indicted on the 
groand of section 6 of the dynamite law. There are people, and espe- 
cially Pinkertonians, that swear to any thing desired of them. 

I should think the United States would do bettér not to waitfor the actual 
appearance of such a case, but to prevent iis eventTiality. 
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